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NTSB Order No. EA-3638

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 21st day of July, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10445
V.

MARTI N J. QUI NLAN,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed froman initial decision of
Adm ni strative Law Judge Jimy N. Coffrman, issued orally at the
concl usion of an evidentiary hearing held on January 18, 1990.°
By that decision the |law judge affirnmed in part an order of the
Adm ni strator suspending respondent's airline transport pil ot

(ATP) certificate for 60 days for alleged violations of sections

'An excerpt fromthe transcript containing the initial
decision is attached.
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91.75(a) and 91.9 of the Federal Aviation Regulations ("FAR "
14 CF.R Part 91) stenmmng froma flight conducted on May 18,
1988, finding that respondent had violated only section 91. 75(a)
and reducing the sanction inposed against himto a suspensi on of
30 days.*

The basis for the Admnistrator's conplaint is that
respondent took off VFR from Ral ei gh Menorial County Airport in
Beckl ey, West Virginia after having been told by the Charl eston
ATC facility to "hold for release" pursuant to an | FR cl earance
wi t hout having first cancel ed the cl earance.

In his appeal brief, respondent contends that no cl earance
was in effect at the tinme of his takeoff because the consequence
of his being told to "hold for release" was to place the
cl earance in abeyance until such tine as he was released. In
this regard, respondent argues that that direction was not part

of the clearance but was, rather, an instruction, which nmay have

*The Administrator did not appeal either the |aw judge's
determ nation that respondent had not violated FAR §8 91.9 or the
reduction in sanction. Thus, the sole question before the Board
i s whether respondent violated FAR § 91.75(a). That provision
has since been anended and recodified as 8 91.123(a). FAR 8
91.75(a) as was in effect at the tine of the incident read as
fol |l ows:

"8§ 91.75 Conpliance with ATC cl earances and instructions.

(a) When an ATC [air traffic control] clearance has been
obtained, no pilot in command may deviate fromthat clearance,
except in an energency, unless he obtains an anended cl earance.
However, except in positive controlled airspace, this paragraph
does not prohibit himfromcanceling an IFR [instrunment flight
rules] flight plan if he is operating in VFR [visual flight
rul es] weather conditions. |If a pilot is uncertain of the
meani ng of an ATC cl earance, he shall imedi ately request
clarification fromATC "
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prohi bited himfrom proceeding I FR prior to being rel eased but
did not require himto cancel the clearance before taking
off VFR. Respondent has al so maintained that he directed his
copil ot, who was responsible for flight comunications, to inform
ATC that he woul d be taking off VFR, and has contended that he
shoul d not be held |iable for violating FAR section 91.75(a)
nmerely because that instruction was not carried out.

The Adm nistrator has submtted a reply brief, in which he
urges the Board to affirmthe | aw judge's determ nation that
respondent viol ated section 91.75(a).°

Upon consi deration of the briefs of the parties and the
entire record, the Board has determi ned that safety in air
commerce or air transportation and the public interest require
affirmation of the |aw judge's finding of a section 91.75(a)
violation. Consequently, we will deny respondent's appeal.

In this case, it is undisputed that the Beckley airport does
not have a control tower and that the Charleston ATC facility
governed I FR arrivals and departures at that airport. It is also
uncontroverted that respondent had previously filed an IFR flight

pl an and that VFR neteorol ogi cal conditions prevailed at the

A notion for leave to file an amicus curiae brief has been
filed by the Aircraft Owers and Pilots Association (ACPA). W
will deny that notion. |In this regard, we note that our rules do
not authorize am cus curiae appearances (see Adm nistrator v.
Rogers, 2 NTSB 473 (1973)) and there is no basis at this stage of
the proceedi ng for accepting AOPA's notion as a petition to
intervene (see id. and 49 CF. R § 821.9). Moreover, AOPA has
not shown that it would bring to our consideration of this case
any new or special insight that has not already been brought to
light by the parties.
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time of the incident. The evidence includes a transcript of

the Charleston tower tape,® which relates the follow ng

communi cati ons:

"Lear 448\WC:
1813: 25

Char |l est on:

*

Char | est on:
1813: 45

Lear 448WC:
1814: 10

Char | est on:

*

Lear 448WC.
1815: 29

Char | est on:

Lear 448WC.

*

Char | eston approach lear forty eight
whi skey charley is on the ground at
Beckl ey instrunment to Phil adel phi a.

Lear forty eight whiskey charley
Char | est on approach cl earance on request

* * * *

Lear four four whiskey charley cleared
to Phil adel phia Airport as filed clinb
and nmai ntain one zero thousand expect
flight level two niner zero one zero

m nutes after departure squawk siXx seven
zero three hold for rel ease advise when
ready expect possible del ay.

K forty eight whiskey charley cleared
to Phil adel phia as ah filed clinb to and
mai ntai n one zero thousand expect two
nine zero ten mnutes after six seven
zero three the squawk we'll advi se when
we are ready eight whiskey charl ey

Lear ei ght whiskey charley your readback
correct

* * * *

Ah Charleston lear forty ei ght whiskey
charley is ah ready at Beckl ey and
we[']re going to depart one nine

: four four eight whiskey charl ey
Charl est on approach hold for rel ease sir
youre nunber two for departure right
now traffic is on approach

VWi skey Charl ey

* * * *

[ At 1818:58, King Air 2UV, which had been cleared

‘Ex. A-7. Respondent's aircraft is Lear 448WC. Tinmes were

not included on the rerecorded tape fromwhich the transcript

was derived; thus,

the times indicated in the transcript are

approximate. See id. at 1.
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for departure before respondent's aircraft and was

rel eased between 1817:25 and that tine, reported that
it was holding for another aircraft on final approach.
King Air 2UV subsequently took off between 1820: 11 and

1821: 21. ]

*

Lear 448WC:
1823: 06

*

Char | est on:

King Air
92V:

King Air
20V:

Char | est on:

Lear 448WC.
1823: 10

Char | est on:

Lear 448WC.

*

Char | est on:

Char | est on:

*

Char| est on:
[to
Rai nel | e
facility]

* * * *

Uh this is Lear four four eight whiskey
charl ey we departed VFR presently uh
turni ng uh eastbound and we[']re just
out of uh four thousand cli nbing

* * * *

K | had a couple aircraft calling at
the sanme tine King Air nine two victor
traffic one o' clock three mles

nort hbound type and altitude unknown

Nine two victor | ooking

Is that for two uniformvictor mamif
it is we have the lear in sight com ng
of f Beckl ey

K the Lear jet departed VFR | ear eight
whi skey charl ey understand you did
depart uh VFR sir

Thats affirmative we[']Jre VFR presently
clinbing through five point five

Lear ei ght whiskey charley roger
theres a King Air two mles uh south
of Beckl ey turning east bound you have
himin sight

Thats affirmative

* * * *

. . . uh lear four eight whiskey charley
squawk i dent
Lear eight whi skey Charlies radar

contact five mles east of Beckley and
uh you're ahead of that King Air now

* * * *

Yeah | ear four four eight whiskey
charlie uh departed Beckley VFR they
had visual with each other and they're
ok now anyway."
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Thus, the tower tape transcript reflects that respondent was
given a clearance pursuant to his flight plan and, in connection
therewith, was told by ATC to "hold for release.”" |In support of
his argunment that this direction was not part of the clearance
and that its effect was to place the clearance in abeyance
pendi ng rel ease, respondent relies principally upon the follow ng
description of the term"hold for rel ease" appearing in the

gl ossary of the Airman's Information Manual (AIM:

"HOLD FOR RELEASE- - Used by ATC to delay an aircraft for
traffic managenent reasons; i.e., weather, traffic
vol une, etc. Hold for release instructions (including
departure delay information) are used to informa
pilot or a controller (either directly or through
aut hori zed relay) that a departure clearance is not
valid until a release tine or additional instructions
have been received."®

We nust, however, point out that a sonmewhat different
characterization of the term"hold for rel ease" appears in the

operational portion of AIM where, in connection with departure

procedures, it relates:

"HOLD FOR RELEASE-- ATC may issue hold for rel ease
instructions in a clearance to delay an aircraft's
departure for traffic managenent reasons (i.e.,
weat her, traffic volune, etc.). Wen ATC states in
the clearance, "hold for release,' the pilot may not
depart until he receives a release tinme or is given
additional instructions by ATC. In addition, ATC wll
i ncl ude departure delay information in conjunction
with “hold for release’ instructions."®

As the latter description of the term"hold for release" is

found in the portion of AIMdealing with the actual conduct of

*AlM (March 5, 1992 ed.) d ossary-31
°ld.  5.24 (enphasis added).
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flights, we are of the opinion that it is entitled to greater
wei ght in deriving the proper connotation of that term That
description strongly suggests that a direction to "hold for
rel ease" must be viewed as either a part of a clearance or an
instruction integral thereto. |In either case, the Board does not
beli eve that the consequence of such a direction is to render a
clearance ineffective until such time as a release is given.' W
cannot, therefore, concur with respondent's view that, under
appropriate neteorol ogical conditions, a pilot who is given an
| FR cl earance and is told to "hold for rel ease" in connection
therewith is free to take off VFR froman airport not having a
control tower without first canceling that clearance.

Qur viewin this matter is reinforced by the facts of this
case, which indicate that ATC expected respondent to either stay
on the ground until released or cancel his clearance prior to
takeoff. In this regard, we note that both the tower transcri pt
and the testinony of a controller who was on duty at the
Charl eston ATC facility at the tinme of the incident indicate that
respondent's departure from Beckl ey surprised ATC and caused

di sruption to the systemof air traffic coordination. |ndeed,

‘Mor eover, insofar as the description of "hold for rel ease"
appearing in the AIMglossary relates that a departure cl earance
"is not valid" until a release time is received, this can be
interpreted to nean that a pilot cannot fly under the clearance
before being given a release, rather than that the clearance is
of no effect--and may therefore be disregarded--until that tine.

Such an interpretation would harnoni ze the gl ossary description
of "hold for release” with that found in the operational portion
of AIM
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the controller related that, in addition to naking sure that
respondent and the King Air aircraft had each other in sight, she
was required to call the Indianapolis Center "real fast" to
informit of respondent's VFR departure.® She further noted that
respondent's takeoff caused the Charleston facility to divert its
attention fromother pressing air traffic matters and indicated
that the strain on the system could have been avoi ded had
respondent sought permission to depart VFR before taking off.’
Clearly, the interests of air safety were conpromsed in this
case by respondent's failure to cancel his IFR clearance prior to
departing VFR from Beckl ey. ™

Turning to respondent's assertion that he should not be held
in violation of section 91.75(a) because he asked his copilot to
i nform ATC that he woul d be taking off VFR, we note that, in his
testi nony, respondent related that he m stakenly believed that

his copilot had informed ATC of his planned VFR departure.™

*Tr. 22. According to the controller, Charleston is
required to informthe Center of VFR departures prior to
takeoff. |d.

Tr. 22-24.

“I'n light of the above discussion, the Board is at a loss to
explain the basis for the law judge's finding that respondent
violated FAR § 91.75(a) but not 8 91.9. Indeed, this is at odds
wi th | ongstandi ng Board precedent holding that a derivative or
residual violation of 8 91.9 flows fromthe finding of an
operational FAR violation. However, for reasons set forth in
n.2, supra, no further discussion of that matter is warranted
her ei n.

“Respondent attributed this to the fact that the crew was
not using headsets (due to the fact that the copilot had
forgotten his) and that, as a result, he was unable to hear the
copilot's transm ssions because the cockpit speakers went silent
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He has at no time, however, indicated that he woul d not have
t aken off had he known that his instruction was not carried
out. Indeed, respondent has admtted that he asked his copil ot
to notify ATC of his planned VFR departure not out of a sense
that it was necessary for himto provide such information

n 12

to ATC but nerely as a matter of "courtesy. Mor eover,

respondent did not ask his copilot to confirmthat the requested
communi cati on had been nade prior to departing Beckley. Thus,
this case differs fromthose cited by respondent in support of
his contention that he should be exonerated fromliability for a
section 91.75(a) violation because of his copilot's inaction, and
we find no support for his position on this matter.”

(..continued)

when the crewnenbers' m crophones were keyed. See Tr. 70-71
Respondent apparently assunmed that the copilot transmtted the
request ed nessage to ATC when he saw the copilot talk into his
m crophone shortly after the request was made. See id. 85. W
note that the copil ot was deposed as a witness for respondent
several days before the hearing but was not at that tinme asked
either to confirmwhether he had been directed by respondent to
inform ATC of the flight's inpending VFR departure or to explain
why such an instruction, if nmade, was not carried out.

“Tr. 85. In this regard, we also note that respondent has
testified that he did not instruct his copilot to either cancel
his I FR cl earance or ask for an anmendnent thereto. 1d. 74.

“The cases cited by respondent in favor of his position are
Adm nistrator v. Coleman, 1 NTSB 229 (1968) and Admi nistrator v.
Thomas, 3 NTSB 349 (1977). Coleman and Thomas involved pilots
who did not hear or understand ATC instructions and, upon
checking with their copilots, were provided with readbacks of
such instructions which proved to be incorrect. Another case
germane to this issue is Admnistrator v. Crawford, 5 NTSB 1000
(1986), where a pilot directed his copilot to request
reconsi deration of a "go around" clearance which the copil ot
relayed inaccurately (telling ATC that another aircraft which had
been on the runway was "turning off [and] we're | anding"), and
ATC responded "Roger," followed by a wi ndcheck. There, the Board
found that the controller had unwittingly reinforced the pilot's
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Wth respect to the matter of sanction, the Board believes
that the 30-day suspension ordered by the |law judge is wholly
appropriate for the FAR violation established in this case and

we wll, therefore, affirmthat suspension.

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent's appeal is denied,

2. The Adm nistrator's order as nodified by the | aw
judge in his initial decision is affirnmed; and

3. The 30-day suspension of respondent's ATP
certificate shall begin 30 days fromthe date of

service of this order.™

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order. Menber HART submtted the follow ng

di ssenting statenent.

(..continued)

m st aken belief that his copilot correctly relayed his request
for reconsideration of the "go around"” clearance. 5 NISB at
1002. The common thread in each of those cases is that the
pilots would not have acted as they did but for their justifiable
reliance upon the actions of others. That elenent is lacking in
this case. As noted above, we do not discern either that
respondent had taken the necessary steps to assure that the
request ed nessage was in fact broadcast by his copilot--thus, no
justifiability--or that he would have refrained fromtaking off
had he known that his copilot failed to i nform ATC of his
intention to depart VFR--thus, no reliance.

“For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR § 61.19(f).



DI SSENT BY ME-3
REGARDING NOTATI ON NO. 5796
July 23, 1992

. Dissenting Qpinion by Menber Hart: | do not believe that a suspension
is warranted here because(a) this is a case of first inpression regarding an
i ssue on Wich reasonable people can differ, Eg) there is no indication of
any intent to circunvent the intent of the FA and (c) Respondent's VFR
takeoff created |ess hazard than if, as is |ega\|y permissible, he had not
talked to ATC at all.

The threshold issue is whether Respondent's clearance was active when he
took off VFR O ear|¥ it would have been good operating practice to advise
ATC before taking off VFR  However, reasonable people can differ as to
whether a clearance with a future activation tine is an active clearance, as
when ATC said, ". . . hold for release advise when ready expect possible
delay, " without giving any further instructions. Under these circunstances,
Respondent's failure to use Pood operating practice does not, in ny view
rise to the level of a violation because there was not yet an active
cl earance from which Respondent coul d deviate.

Looking to the Airman's Information Minual for guidance on this issue
Presents two problens.  First, the AAIMis neither a creature of statute or
regul ation and is not necessarily determn ative on questions swch as this
Second, the majority’s interpretation of the two quoted AIMprevisions is
reasonabl e, but because the controller had no authority to require a VFR
aircraft in uncontrolled VMC airspace to do or not do anything, it is also
reasonable to interpret the two provisions to nean S|n?|y that the pilot
could not rely upon the IFR clearance until receiving a release tine.

~In addition, Respondent was not required by the FARs to conmunicate
with anyone to take off VFR By talkin? to ATC and meking the contrgller
aware of his presence, his takeoff was Tess hazardous than it he had not
communi cated with her at all. The ATC transcript does not suggest that the
controller had a problem with Respondent’s action, and no other pilot on the
frequency conplained that he created a hazard. Thus, the majority's result
woul d encourage a |ess safe mode of operation because Respondent woul d have
been less likely to incur a violation If he had not communicated with ATC

~ Finally, there is no inplication in the record of any effort to
circunvent the letter or spirit of the FARs.

In view of the above, even if the better view were that the |FR
clearance prevented Respondent from taking off VFR before its activation
time ~which | do not concede —I do not believe that Respondent’s |icense
shoul d be suspended for his not-unsafe, non-circunventing action on an issue
of first inpression under the FARs on which reasonabl e people can differ



